§1040.89-6

§1040.89-6 Mediation.

(a) Referral of complaints for medi-
ation. DOE will refer to the Federal
Mediation and Conciliation Service, in
accordance with 45 CFR 90.43(c)(3), all
complaints that:

(1) Fall within the jurisdiction of the
Act and these regulations; and

(2) Contain all information necessary
for further processing.

(b) Both the complainant and the re-
cipient shall participate in the medi-
ation process to the extent necessary
to reach an agreement or make an in-
formed judgment that an agreement is
not possible. There must be at least
one meeting with the mediator before
the Director, Office of Civil Rights and
Diversity, will accept a judgment that
an agreement is not possible. However,
the recipient and the complainant need
not meet with the mediator at the
same time.

(c) If the complainant and the recipi-
ent reach an agreement, the mediator
shall prepare a written statement of
the agreement and have the complain-
ant and the recipient sign it. The medi-
ator shall send a copy of the agreement
to the Director, Office of Civil Rights
and Diversity, DOE. DOE will take no
further action on the complaint unless
the complainant or the recipient fails
to comply with the agreement.

(d) DOE will use the mediation proc-
ess for a maximum of 60 days after re-
ferring a complaint to mediation. Me-
diation ends if:

(1) 60 days elapse from the time the
mediation agency receives the com-
plaint; or

(2) Prior to the end of the 60 day me-
diation period, an agreement is
reached; or

(3) Prior to the end of that 60 day me-
diation period, the mediator deter-
mines that an agreement cannot be
reached.

(e) The mediator shall return unre-
solved complaints to the Director, Of-
fice of Civil Rights and Diversity, DOE.
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§1040.89-7 Investigation.

(a) Informal Investigation. (1) The Di-
rector, Office of Civil Rights and Diver-
sity, will review complaints that are
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unresolved after mediation or are re-
opened because of a violation of a me-
diation agreement.

(2) As part of this review, Field Civil
Rights Officers will use informal fact
finding methods, including joint or sep-
arate discussions with the complainant
and recipient, to establish the facts
and, if possible, settle the complaint on
terms that are mutually agreeable to
the parties.

(3) If the complaint is resolved during
the informal investigation, DOE will
put the agreement in writing and have
it signed by the parties and the Direc-
tor, Office of Civil Rights and Diver-
sity.

(4) The settlement shall not affect
the operation of any other enforcement
effort of DOE, including compliance re-
views and investigation of other com-
plaints which may involve the recipi-
ent.

(5) The settlement is not a finding of
discrimination against a recipient.

(b) Formal Investigation. If Field Civil
Rights Officers cannot resolve the com-
plaint through informal inquiry, the
Director, Office of Civil Rights and Di-
versity, will assign an Investigator to
conduct a formal investigation of the
complaint. If the investigation indi-
cates a violation of the Act or these
regulations, DOE will attempt to ob-
tain voluntary compliance. If DOE can-
not obtain voluntary compliance, it
will begin enforcement as described in
§1040.89-10 and 10 CFR part 1040, sub-
part H, §1040.111.

[50 FR 8089, Feb. 27, 1985, as amended at 68
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§1040.89-8 Prohibition against intimi-
dation or retaliation.

A recipient may not engage in acts of
intimidation or retaliation against any
person who:

(a) Attempts to assert a right pro-
tected by the Act or these regulations;
or

(b) Cooperates in any mediation, in-
vestigation, hearing, or other part of
DOE’s investigation, conciliation, and
enforcement process.

§1040.89-9 Compliance procedure.

(a) DOE may enforce the Act and
these regulations through procedures
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